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MANDATORY RENT ESCROWING: PUTTING THE
"SUMMARY" BACK IN SUMMARY PROCESS
A tenant decides he no longer wants to pay rent. He withholds his
rent for several months and refuses to pay after numerous landlord requests. The landlord, in turn, attempts to remove the tenant through the
use of summary process. After the action is commenced, the savvy tenant
decides to break an electrical outlet, remove a few window screens and
then call a housing inspector to document the newly created code violations. The tenant then submits the certified violations to the court and
claims that he is legally withholding rent. The eviction process is postponed until the landlord makes the repairs.After several months, the court
renders a judgment and the tenant leaves. As a result, the landlord is left
with lost rent, repair costs, and attorney fees. The tenant, on the other
hand, has managed to live rent-freefor months.
I. INTRODUCTION AND FACTS
While the scenario cited above seems extreme, it is not all that uncommon in Massachusetts. The law requires that landlords utilize the judicial system in order to legally evict tenants through the use of summary
process.' The Legislature intended that the process provide landlords with
2
a peaceful procedure to remove tenants under certain circumstances . In a
number of these cases, however, tenants defend against eviction by claiming that a violation of the state sanitary or building code exists, and, there-

See MASS. GEN. LAWS ch. 239, § IA (outlining requirements and time frame governing summary process actions). Summary process is the only method landlords can now
legally utilize to remove tenants from premises. Id. Subsequent legislation provides tenants
with grounds for recovery if the landlord attempts to physically evict them without judicial
process. See MASS. GEN. LAws ch. 186, § 14 (1999).
2 See Warren v. James, 130 Mass. 540, 542, 1881 WL 14860 (1881) (explaining purpose of statute is to restore possession of land unlawfully withheld by force).

JOURNAL OF TRIAL & APPELLATE ADVOCACY

[Vol. VI

fore, state law authorizes them to withhold rent.3 Massachusetts General
Laws ch. 239, § 8A,4 allows tenants to claim legal rent withholding based
upon housing defects. 5 Since tenants can use the law retroactively, tenants
may delay summary process eviction and interfere with repairs while living rent free by simply withholding rent and then after the fact pleading
under ch. 239, § 8A.6 Also, because relatively minor infractions such as
broken outlet covers violate the sanitary code, a tenant can easily obtain a
housing inspection citation and, thus, establish a legal defense for nonpayment of rent.7 As a result, landlords are faced with prolonged periods
of litigation to evict tenants who abuse the rent withholding statute because they do not have a legitimate defense in the first place.8
Prior to 1975, tenants could not bring a defense to summary process evictions under the Uniform Summary Process Rules unless they submitted all or part of the rent for use and occupancy to the court while the
trial progressed. 9 Absent this requirement, landlords who eventually regain possession face significant obstacles that make recovering past rent
virtually impossible. 10
In 1999, several Representatives introduced bills in the Massachusetts Legislature that would enact mandatory rent escrowing in summary
process cases." Representative Broadhurst introduced one such bill enti3 Id.
4See MASS. GEN. LAWS

ch. 239, §8A (1999).

5 See Lenore Schloming, Op-Ed, Mom and Pop Landlords are at Risk in Bay State,
THE BOSTON GLOBE, May 24, 1999, at A13 (citing instances in which tenants damage their

apartment to create code violations in order to stay rent-free); Lenore Schloming, Editorial,
Put the Withheld Rent in Escrow, THE BOSTON GLOBE, June 25, 1999, at A22.
61d.
7MASS. REGS. CODE tit. 105, § 410.351(A) (1997) (requiring landlords to maintain
all electrical fixtures, outlets, and wiring). The State Sanitary Code has established minimum standards for fitness for human habitation. Id. A documented violation of any of
these standards can warrant a withholding of rent pursuant to MASS. GEN. LAWS 239§ 8A.
Id.
8
MASS. REGS. CODE tit. 105, § 410 (1997).
9 MASS. GEN. LAWS ch. 239, §8A (amended 1975). The Rent Withholding Statute
provided in relevant part: "[tlhe Court may require the person claiming a defense under this
section to pay all or any portion of the rent due in court ...
from time to time, as the court
may direct, for the occupation of the premises."
10Editorial, Summary Process Safeguards,MASS. LAW. WKLY., Jan. 29, 1999.

" H.B. 1399, 181st Gen. Ct., Reg. Sess. (Mass. 1999). This legislator introduced this
bill premised with the following language: "[w]hereas [c]laims of rent withheld because of
sanitary code violations are often falsely asserted to retrospectively justify nonpayment of
rent; and [w]hereas, [t]here is no device in law to distinguish nonpayment of rent from
legitimately withheld rent." Id. See also H.B. 2718, 181st Gen. Ct., Reg. Sess. (Mass.
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tied "An Act Providing for the Mandatory Escrowing of Withheld Rent to
Facilitate Resolution of Summary Process Cases."' 2 The bill reintroduces
language that the Massachusetts Legislature had previously deleted from
Chapter 239, § 8A of the Massachusetts General Laws. The new language
would require tenants to escrow each month's rent in order to raise the
defense of legal rent withholding. 13 If the Massachusetts Legislature
passes some version of this bill, it would join other jurisdictions such as
Florida, Georgia, Hawaii, New York, Oregon, and Washington D.C.,
which have already granted their courts the pretrial power to require rent
escrowing in summary process cases. 14 The fact that the Supreme Court of
the United States upheld the constitutionality of mandatory rent escrowing
in 1972 provides further support for this proposed bill.' 5 If the Legislature
amends the statute, tenants would no longer have the ability to live rent
free during certain summary process trials, and there would no longer be
any incentive to raise frivolous defenses to prolong litigation.' 6 Furthermore, the new law would assist in reducing the existing imbalance in favor
of tenants in the landlord-tenant relationship that the Massachusetts legislature and courts have developed over the years. 7
Part II of this note will outline the history and development of both
case law and legislation aimed at protecting tenant interests in Massachusetts. Part III examines the mechanisms other jurisdictions utilize for
mandatory rent escrowing. Part IV discusses the primary arguments in
favor of and against mandatory rent escrowing bills. Part V submits that
passing the mandatory rent escrowing bill is necessary to dissuade unscrupulous tenants from delaying and preventing summary process based upon
1999); H.B. 2366, 181st Gen. Ct., Reg. Sess. (Mass. 1999).
12H.B.2366.
13 Id.

The bill states in relevant part: "[elach month's rent is to be escrowed and

proof of said escrowing shall be required in order for a defense of legal rent withholding to
be allowed... [u]pon settlement of the action, the funds will be turned over to the prevailing
party in the action." Id.
14 Compare FLA. STAT. ANN. § 83.60(2) (West 1999); GA. CODE ANN. § 44-7-54
(1999); HAW. REV. STAT. ANN. § 666-21 (West 1998); N.Y. REAL PROP. ACTS. LAW §
745(2)(a) (McKinney 1999); WASH. REV. CODE ANN. § 59.18.375 (West 1999).
15 See Lindsey v. Normet, 405 U.S. 56 (1972) (upholding Oregon statute
requiring
deposit of accruing rent in summary process as not violating Due Process Clause).
16 Editorial, Summary Process Safeguards, MASS. LAW. WKLY., Jan. 29, 1999;
Lenore Schloming, Op-Ed, Mom and Pop Landlords are at Risk in Bay State, THE BOSTON
GLOBE, May 24, 1999, at AI3 (citing benefits of bill should legislature adopt mandatory
rent escrowing).
17Editorial, Equity for Landlords Helps Tenants Too, BOSTON HERALD, Apr. 26,
1999, at 28.
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de minimis code violations. Finally, this note concludes that changing
Massachusetts General Law 239§8A is essential in order to remedy the
current legal imbalance in Massachusetts that favors tenants at the expense
of landlords in the tenant-landlord relationship.
II. THE CLIMATE: BACKGROUND OF TENANT PROTECTIONS
At common law, the relationship between tenants and landlords
largely favored the landlords' interests.18 A landlord had virtually no obligations to tenants, thus leaving tenants with no recourse against recalcitrant landlords.' 9 For instance, tenants were obligated to pay rent even
when the landlord failed to deliver actual possession or when the premises
were uninhabitable, unsafe, or unfit.2° When the purpose of renting land
began to change (from farming to living), tenants became more concerned
that a particular dwelling was in a habitable condition. 2 1 The first major
change in tenant-landlord law in Massachusetts happened by way of judicial ruling in 1892.22 The Supreme Judicial Court ("SJC") in that year
ruled that leasing a summer home infested with bugs amounted to a breach
of contract.23 The SJC further stated that when the landlord rented the
premises to the tenant for immediate occupancy, the landlord implied an
agreement that the premises were fit for habitability.24 Since this decision,
courts have extended the habitability requirement to other rental situations,
leading to its universal extension to cover all domestic leases in 1973.25
In 1967, the Massachusetts Legislature enacted a rent withholding
statute under Chapter 239§8A.26 This statute provided residential tenants
18Richard L. Costella & Christopher S. Morris, West Virginia Landlord and Tenant

Law: A ProposalforLegislative Reform; 100 W. VA. L. REV. 389, 390 (1997).
19See id.
20 See id at 393.
21 See Jeffrey

C. Melick, The Standard of Care in Warranty of HabitabilityCases, 82

MASS. L. REV. 187 (1997).
22

See id.

23

See Ingalls v. Hobbes, 156 Mass. 348, 350, 31 N.E. 286, 287 (1892).

24

See id.

25

See e.g. Boston Hous. Auth. v. Hemingway, 363 Mass. 184, 199, 293 N.E.2d 831,

843 (1973) (recognizing warranty of habitability in long term leases involving nonpayment
of rent); Horton v. Marston, 352 Mass. 322, 325, 225 N.E.2d 311, 313 (1967) (stating that
tenant may recover for personal injuries caused by breach of implied warranty of habitability); Hacker v. Nitschke, 310 Mass. 754, 757, 39 N.E.2d 644, 646 (1941) (allowing recovery based on breach of implied warranty of habitability for defects in summer cottage).
26
MASS. GEN. LAWS ch. 239, § 8A.
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with the right to counterclaim in summary process cases for the first
time.27 The Legislature passed the statute in response to the state agencies'
failure to enforce sanitary code violations, and also to ensure that housing
meets the standards of habitability. 28 The law provides private tenants
with the ability to enforce public code violations.29 Currently, once a
landlord initiates a summary process action for nonpayment of rent or nofault grounds, the tenant may defend and counterclaim against the landlord's action under 239§8A. 30 The statute also allows tenants to withhold
rent whenever the premises were in violation of standards for habitation
under the state sanitary code, building code, or other regulations that govern health, safety, or well-being of tenants.3' In 1973, the SJC, utilizing
the then newly enacted statute, dramatically altered earlier common law
when it held that all residential tenancies possess an implied warranty of
habitability.
The warranty of habitability guaranteed that the landlord
would keep the premises in a habitable condition during the entire term of
the lease.33 The courts extended the implied warranty further in 1979
when the SJC ruled that courts can hold landlords
strictly liable when
34
premises breach the warranty of habitability.
Statutory changes in favor of tenants further supported changes in
the common law.35 For example Massachusetts General Laws 186 §§
11,12 require that landlords send notices to quit in order to terminate most
27

G. EMIL WARD,

MASSACHUSETTS LANDLORD-TENANT PRACTICE: LAW AND FORMS

110-111 (1996) (commenting on effects of summary process statutes).
28 See Hemingway, 363 Mass. at 192, 293 N.E.2d at 839 (explaining failure of state
agencies to enforce code violations due to lack of necessary resources).
29 See id. (commenting change in law provided tenants with power to initiate code
enforcement proceedings).
30 See G. EMIL WARD,
FORMs 111 (1996).
31See MASS. GEN.

MASSACHUSETTS LANDLORD-TENANT PRACTICE: LAW AND

LAWS

ch. 239, § 8A (1999) (requiring that such violations must

be accompanied by housing inspection report attesting to such violations). See generally
Jeffrey C. Melick, The Standardof Care in Warranty of Habitability Cases, 82 MASS. L.
REV. 187, 190 (1997) (explaining law affords tenants greater protection because they need
not initiate lawsuit to avail themselves of statute).
32 See Hemingway, 363 Mass. at 196 (rejecting common law notion of lease
as property transaction in favor of lease as contract).
33 See id. at 199 (ruling tenant's covenant to pay rent is dependent on landlord's implied warranty of habitability).
34 Berman & Sons, Inc. v. Jefferson, 379 Mass. 196, 201, 396 N.E.2d 981, 985
(1979) (noting landlord's burden is only economic while tenant in uninhabitable building
suffers loss of shelter).
35 See Melick, supra note 21, at 190.
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tenancies.36 The Legislature enacted another major change through the
implementation of the Uniform Summary Process Rules. 37 Notwithstanding several exceptions, the Uniform Summary Process procedure is the
landlord's only remedy for recovery of possession.38 In order for landlords
to use summary process effectively, they must closely and accurately follow all of the statutorily prescribed requirements. 39 Therefore, summary
process is not "summary" in light of complex legislatively created counterclaims and defenses. 4°
For example, Massachusetts General Law Chapter 186, often referred to as the "quiet enjoyment statute," also protects tenants. 41 The
quiet enjoyment statute, among other things, protects tenants from any
serious interference by the landlord.4 z This includes physical conditions
that interfere with or deprive tenants of the use of the premises.43 Tenants
can not only plead the statute as a counterclaim for a no-fault or nonpayment of rent eviction, but a violation of the statute also entitles a tenant to
monetary damages. 44 Tenants also can also find protection from landlords
36 MASS.

GEN. LAWS ch. 186,

§§ I1, 12 (1999) (requiring fourteen day notice to quit

for termination of lease and thirty days for termination of tenancies at will). The statute
also proscribed a fourteen-day notice to quit for nonpayment of rent while requiring a thirty
day notice to quit in "for cause" evictions. Id.
37 See MASS. GEN. LAWS ch. 239 § 1 -13 (1999) (outlining requirements and
time
frame governing summary process actions).
38See G. EMIL WARD, MASSACHUSETTS

LANDLORD-TENANT PRACTICE: LAW AND

FORMS 22-23 (1996).
39 See Strycharski v. Spillane, 320 Mass. 382, 384, 69 N.E.2d 589, 591 (1946) (requiring expiration of notice to quit before landlord could bring summary process for recovery); Williams v. Seder, 306 Mass. 134, 137, 27 N.E.2d 708, 710 (1940) (declaring that
without specific language seeking termination of lease, there were no grounds for summary
eviction); Kehoe v. Schneider, 6 Mass.App.Ct. 909, 378 N.E.2d 999 (1978) (holding tenants gave timely notice of intent to terminate tenancy).
40 See G. EMIL WARD, MASSACHUSETrS LANDLORD-TENANT PRACTICE: LAW
AND

FORMS 71 (1996) (citing the numerous statutory requirements that must be followed by
landlords to evict tenants).
41 See MASS. GEN. LAWS ch. 186, § 14 (1999) (explicitly prohibiting certain conduct
by landlords).
42
See id.(protecting tenants from such things as failure of landlord to provide utilities
and interference with quiet enjoyment). See generally Melick, supra note 21, at 191 (citing
notion of defining quiet enjoyment as right to freedom from serious interference with tenancy).
43
See Simon v. Solomon, 385 Mass. 91, 102, 431 N.E.2d 556, 565 (1982), quoting
Brande v. Grace, 154 Mass 210, 212, 31 N.E. 633 (1891) (holding violation of quiet enjoyment when acts impair value or use of premises).
44 See MASS. GEN. LAWS ch. 186, § 14 (1999) (declaring violation may entitle plaintiff to actual and consequential damages or three months). When landlords violate this
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in a number of other Massachusetts statutes. 45 As a result of these judicial
and statutory changes, Massachusetts landlord-tenant law now strongly
tilts in favor of tenants. 46
III. MANDATORY RENT ESCROWING IN OTHER JURISDICTIONS
The Supreme Court of the United States decided whether the
mechanism for mandatory rent escrowing met constitutional standards
under the Due Process Clause.47 A class of tenants in Oregon challenged
the constitutionality of the Oregon Forcible Entry and Wrongful Detainer
statute that governs the judicial procedure for eviction. 48 The statute requires tenants seeking a continuance of two days or more to post security
for rent that may accrue during the delay in litigation.49 The Court ruled
that the tenant's requirement to pay rent during the period of the continuance was neither irrational nor oppressive . 50 The Court recognized that the
statute seeks to protect both landlords and tenants by providing a quick,
judicially supervised process to settle issues of possession. 5' The Court
statute, the tenant receives the larger of the two amounts plus costs and attorney fees. Id.
45 See id. (awarding tenants money damages if landlords threaten or take reprisals
against tenants). This statutory scheme protects against landlords taking actions against
tenants within six months of tenants' exercise of statutory protections. See also MASS. GEN.
LAWS ch. 239, § 2A (1999) (granting absolute defense for possession within six months of
tenants exercising statutory protections); MASS. GEN. LAWS ch. 239, § 9 (1999) (permitting
stays of execution for possession under certain conditions); MASS. GEN. LAWS ch. 239, § 3
(1999) (preventing landlord from enforcing execution to regain possession once landlord
accepts payment after summary process trial); MASS. GEN. LAWS ch. 186, § 15B (1999)
(governing collection of security deposits in residential tenancies); MASS. GEN. LAWS ch.
11, § 127 (1999) (entitling tenant to deduct up to four month's rent to pay for repairs
landlord has failed to make within fourteen days of written notice); MASS. REGS. CODE tit.
940, § 3.16(3) (1997) (announcing violation of any law protecting tenants also violates
Consumer Protection Statute). This regulation, promulgated by the Attorney General,
states that a violation of any state law that is intended to protect the health, safety, or welfare of tenants is an automatic violation of MASS. GEN. LAWS ch. 93A § 9 and may entitle
tenants to double or treble damages plus attorney fees. Id.
46 See Editorial, Equityfor Landlords Helps Tenants Too, BOSTON HERALD, Apr. 26,
1999, at 28.
41 See Lindsey, 405 U.S. at 65 (declaring constitutionality of Oregon statute requiring
tenants to deposit accruing rent or face trial for possession within six days).
48 See id. at 58.
49

OR. REV. STAT. § 105.140 (1999).

50 See Lindsey, 405 U.S. at 65-66 (rejecting argument that landlord denied tenants

due process when he did not suspend rental payments during litigation).
51Id. at 71 (rationalizing that without this process, tenants could deny landlords in-
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reasoned that quick adjudication prevents subjecting the landlord to unwarranted economic loss, and the tenant from interference and harassment
52
under a lease that provides him with peaceful possession of property.
However, the Court did acknowledge the possibility of landlords enforcing
the provision that may deprive a tenant of a proper hearing. 53 The Court
later clarified its position when it stated that allowing a security deposit for
a continuance was not a recovery of possession and thus did not deprive a
tenant of an opportunity to be heard. 54 Despite the Court's limiting language, states have enacted broadly extending statutes and case law that
predicate possession on the payment of rent into a court registry.55
In Washington D.C., the Court of Appeals has created and upheld
the granting of protection orders which, upon request, require tenants to
pay rent into a registry as it becomes due during pending litigation.5 6 The
Court reasoned that by requiring the tenant to pay rent into a court registry,
they are only requiring tenants to fulfill an already voluntary obligation
tenants assumed when they signed the lease.5 7 In granting protective orders in Washington D.C., the courts do not require a hearing although the
come and prevent them from renting premises to others).
52 Id.

at 74-75 (explaining that landlord's expenses accrue regardless of whether ten-

ant pays rent).
53
Id. at 67 (stating court afforded tenants due process because they still had opportunity to present defense to possession claim). See generally Logan v. Zimmerman Brush
Co., 455 U.S. 422, 433 (1982) (declaring where protected interests are at stake, individual
is entitled to full and fair hearing).
54 See Fuentes v. Shelvin, 407 U.S. 67, 85 (1972) (limiting Lindsey's security requirements to continuances and right to hearing on merits of complaint).
55
See FLA. STAT. ANN. § 83.60(2) (West 1998) (requiring payment of rent into court
to effectuate any defense other than nonpayment of rent); GA. CODE ANN. § 44-7-54 (West
1999) (declaring tenant must pay past rent into court registry or court will issue writ of
possession); HAW. REV. STAT. ANN. § 666-21 (West 1998) (authorizing court to issuance
judgment for possession when tenant fails to pay rent into court registry); N.Y. REAL PROP.
AcTs. LAW § 745(2)(a) and (c)(i) (McKinney 1999) (requiring tenant to deposit rent for use
and occupancy or face dismissal of defenses and counterclaims); WASH. REV. CODE ANN. §
59.18.375 (West 1999) (explaining failure to pay monthly rent into court subjects tenants to
immediate writ of possession).
56 See Dameron v. Capitol House Ass'n Ltd. Partnership, 431 A.2d 580, 583 (D.C.

Ct. App. 1981) (upholding use of protective orders in defending landlords from disadvantages of foregoing rent during litigation); Bell v. Tsintolas Realty Co., 430 F.2d 474, 482
(D.C. Cir. 1970) (explaining that landlords lose advantage of summary process). The court
stated that landlords lose the benefit of summary process when burdened by prolonged
periods of litigation without rental income. Id
57
See Dameron, 431 A.2d at 583, quoting National Capitol Hous. Auth. v. Douglas,
333 A.2d 55 (D.C. Ct. App. 1975); Bell, 430 F.2d at 482 (indicating placement of money in
registry during litigation also defends against potential for deliberate delay).
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court provides tenants with an opportunity for oral arguments regarding
the equities of such an order. 58 The Circuit Court of Washington, D.C.
favored a protective order only when a tenant asserted a defense based
upon nonpayment of rent or a housing code violation. 59 Other states, how6
ever, chose to enact a mandatory rent escrowing scheme through statutes. 0
Many states currently enforce mandatory rent escrowing statutes
during summary process eviction cases.6 1 In each of these states, however,
the mechanism governing the enactment of the statute and the penalties for
failing to comply differ.62 In Georgia, for instance, if a right of possession
cannot be determined within two weeks from the date of the summons, the
tenant must pay rent due into court registry after issuance of dispossessory
warrant or the court will issue a writ of possession.63 The Georgia courts
have enforced this statute by ruling that upon a tenant's failure to pay into
the registry, the court will enter its order giving the landlord immediate
possession. 64 The failure of the tenant to pay, however, affects only the
right to possession as the court may still go on to make a determination on
other issues.65
A similar statute exists in Washington state. 66 There, however, the
mandatory rent escrowing statute is only triggered because of the nonpay58

See Armwood v. Rental Assocs. Inc., 429 A.2d 190, 191 (D.C. Ct. App. 1981)

(explaining that due process considerations entitled tenant to present relevant information
as to housing violations); Dameron, 431 A.2d at 584 (cautioning validity of protection
orders only if it does not effect permanent disposition of property); McNeal v. Habib, 346
A2d. 508 (D.C. Ct. App. 1975).
59 See Bell, 430 F.2d at 483 (authorizing protective orders in housing code violation
cases but on case-by case basis).
60 See supra note 55 and accompanying text (listing states which statutorily provide
for mandatory rent escrowing).
61 See
62

id.

See id.

63 GA. CODE ANN.

§ 44-7-54(a) (West 1999). See generally CAL. Civ. PROC.

CODE

§ 1170.5(c) (West 1998) (requiring tenant to pay past rent accrued and accruing rent into
registry). The California statute governing rent escrowing authorizes courts to require
tenant to pay past and present rent into court if a trial is not held within twenty days following request for a hearing. Id.
64 See Mitchell v. Excelsior Sales and Imports, Inc., 243 Ga. 813, 815, 256 S.E.2d
785, 787 (1979) (explaining tenant's right to remain on premises was contingent upon
compliance to pay accruing rent into court); Mitcham v. Reeses, 190 Ga. App. 689, 379
S.E.2d 637 (1980) (issuing possession for failure to comply with court's order to pay rent
into court).
65 See Leverette v. Moran, 153 Ga. App. 825, 827, 266 S.E.2d 574, 577 (1980) (explaining that statute protects tenant's right to trial on any remaining issues).
66 See WASH. REV. CODE ANN. § 59.18.375 (2) (West 1999).
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ment of rent. 67 Under Washington state law, if an unlawful detainer case is
brought for nonpayment of rent, a tenant must pay the alleged rent past due
into the court registry. 68 Hawaii's mandatory rent escrowing statute operates in a similar manner. 69 In Hawaii, unlike in Washington state, the
court may only order deposit of disputed rent as it becomes due. 70 Tenants
who reside in Hawaii or Washington state and fail to comply with the respective rent escrowing statutes in those states are subject to an immediate
issuance of a writ of restitution directing the authorities to deliver possession of the premises back to the landlord. 7 The Washington Court of Appeals upheld the state statute for past rent due and future accruing rent as
recently as 1996.72 In 1993, an intermediate court of appeals in Hawaii
affirmed the use of the summary process statute when it upheld a lower
court's decision
to require deposit of accruing rent during summary proc73
ess cases.
In Florida, the mechanism for triggering the mandatory rent escrowing statute is much broader than in Washington or Hawaii.74 Florida
law dictates that when a tenant asserts any defense in an action for possession, the tenant must pay into the registry of court both past rent due and
rent accruing pending trial.75 Failing to pay rent into the registry within
five days results in both a waiver of defenses and a writ of possession in
absence of a hearing.76 Courts in Florida, similar to courts in Washington
state and Hawaii, have ruled that only the tenant's right to possession is
67 See id. (granting mandatory rent escrowing in actions for forcible entry, detainer,
or unlawful detainer commenced for nonpayment of rent).

68See
69

id.

See HAw.

REv. STAT ANN.

§ 666-21(a) (West 1998) (authorizing court, upon re-

quest, to order payment of rent into registry in proceeding involving nonpayment of rent).
70 See id. In addition, the statute requires tenants to pay monthly rent as it becomes
due while the action for possession is pending. Id.
71 See HAW. REV. STAT ANN. § 666-21(b) (West 1998) (issuing immediate writ for
possession while preserving tenant's right to dispute grounds for nonpayment of rent);
WASH. REv. CODE ANN. § 59.18.375(3) (West 1999) (issuing immediate writ for possession while not affecting tenant's right to contest amount of rent due).
72 See Gripp v. Pease, No. 34567-2-I, 1996 WL 735492, at *2 (Wash. App. Div. 1,
Dec. 23, 19%) (following court commissioner decision to order deposit of rent in court
registry).
73 See Kamaole Two Hui v. Aziz Enters. Inc., 9 Haw.App. 566, 574-75, 854 P.2d
232, 237 (Haw. Ct. App. 1993) (stressing tenant would have avoided writ of possession had
he paid rent into court registry).
74

See FLA.

75

Id.

76

Id.

STAT. ANN.

§ 83.60(2) (West 1998).
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lost under a violation of the statute.77
Most recently, New York has enacted a statute which authorizes
the court to direct tenants to deposit rent for use and occupancy that accrues after the second adjournments or the thirtieth day in a summary proceeding.78 Upon request, the court will dismiss without prejudice the defenses and counterclaims imposed by the tenant for failing to comply with
the statute.79 Interestingly, shortly after the Legislature enacted the statute,
tenants in New York City brought a class action suit against the Governor
and the New York City Housing Judges challenging the constitutionality
of the statute. 8° Applying the binding legal principles set forth by the Supreme Court in Lindsey,81the New York Supreme Court held that the statute only requires tenants to deposit rent when they seek to adjourn
the
82
trial; the tenant may still raise defenses and receive a prompt hearing.
The only successful constitutional challenge to mandatory rent escrowing statutes occurred in Maryland in 1985.83 The case involved the
Maryland statute requiring tenants to pay accruing rent during pendency of
trial when a tenant requests a jury trial. 84 The courts in that jurisdiction
have ruled that requiring a tenant to escrow past rent due was unconstitutional because it required tenants to prepay a judgment in order to get a
jury trial. 85 While the court struck down the past rent language in the stat77

See K.D. Lewis Enters. Corp., Inc. v. Smith, 445 So.2d 1032, 1035 (Fla. Dist. Ct.
App. 1984) (maintaining tenant's right to assert any other cause of action against landlord
available to tenant).
78 See NY REAL PROP. ACT. LAW § 745(2)(a) (McKinney 1999) (declaring statute
governs summary proceedings in New York City only).
79 See NY REAL PROP. ACT. LAW § 745(2)(c)(i) (McKinney 1999) (authorizing immediate trial in addition to dismissal of defenses and counterclaims for failing to comply).
80 See Lang v. Pataki, 674 N.Y.S.2d 903, 906 (1998) (claiming the statute violated
due process and equal protection guarantees of state and federal constitution).
81See Lindsey, 405 U.S. 56 (upholding the constitutionality of Oregon's rent escrowing statute).
82 See Lang, 674 N.Y.S.2d at 906 (following Lindsey decision and declaring that
statute does not rise to level of constitutional deprivation).
83 See Lucky Ned Peppers Ltd. v. Columbia Park and Recreation Ass'n., 64 Md.App.
222, 239, 494 A.2d 947, 956 (1985) (declaring the unconstitutionality of statute requiring
escrowing of past rent due).
84 See MD. CODE ANN., REAL PROP. §8-118(a) (1998) (failing to comply with statute
waives tenant's prayer for jury trial and subjects tenant to immediate nonjury trial); Lucky
Ned Peppers Ltd., 64 Md.App. at 222.
85 See Lucky Ned Peppers Ltd., 64 Md.App. at 230, 494 A.2d at 951 (reasoning mandatory escrowing of past rent provides unwarranted security fund). The court also stated
that requiring escrowing of past rent makes the right to a jury trial practically unavailable
financially while also presupposing that the money is owed. Id. See generally Bell, 430
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ute, it upheld the constitutionality of requiring tenants to pay future or accruing rent during the pendency of a jury trial.86 Since jury trials interfere
with the accelerated relief courts can grant to landlords in summary proceedings, the court held it was reasonable to require tenants to pay for the
opportunity to stay on the premises while the case is litigated. 87 The courts
reasoned that as long as the statute provided at least an opportunity to be
heard, the statute was constitutional. 88
IV. THE BILL: ARGUMENTS FOR AND AGAINST ITS PASSAGE
In 1999, several legislators introduced bills in the Massachusetts
legislature whose passage would reintroduce a tenant's requirement to
escrow rent during pending summary process evictions. 89 One such bill
sought to require a tenant to escrow one month's rent before being able to
legally raise the defense of rent withholding pursuant to Chapter 239, §
8A. 90 Two other bills would require tenants to escrow accruing rent during
the pendency of litigation. 9 1 Proponents of mandatory rent escrowing favor the law because they believe it will reduce and eliminate fraud perpetrated by dishonest tenants who assert bad faith defenses allowable under
current law. 92 Courts enforcing mandatory rent escrowing laws have also
reasoned that such laws prevent tenants from dragging out litigation and
living rent free until the conclusion of trial.93 Courts further reason that
F.2d at 482 (striking down requirement to escrow past rent in summary process cases);
Jenipher A.E. Breckenridge, Cathy A. Chester, Michael J. Gentile, and John A. Messina,
Developments in MarylandLaw, 1985-86, 46 MD. L. REV. 647, 661 (1987).
86 See Harris v. Housing Auth. of Baltimore City, 77 Md.App. 160, 165-66, 549
A.2d. 770,772 (1988) (upholding rent escrowing statute); Lucky Ned Peppers Ltd, 64
Md.App. at 230, 494 A.2d at 951.
87
See Harris, 77 Md.App. at 165-66, 549 A.2d. at 772; Lucky Ned Peppers Ltd. 64
Md.App. at 240, 494 A.2d 947 at 956.
88 See Lucky Ned PeppersLtd., 64 Md.App. at 238, 494 A.2d at 955.
'9 H.B. 1399, 181st Gen. Ct. , Reg. Sess. (Mass. 1999) (stipulating tenants must
place accruing rent into escrow during summary process litigation); H.B. 2366, 181st Gen.
Ct., Reg. Sess. (Mass. 1999) (requiring tenants to escrow each month's reach in order to
effectuate defense to legal rent withholding).
90 See H.B. 2718, 181st Gen. Ct., Reg. Sess. (Mass. 1999) (requiring tenants to place
one month's rent into escrow to defend summary process).
91 See supra note 89 and accompanying text.
92 See

K.D. Lewis Enters. Corp., Inc., 445 So.2d. at 1035 (citing likelihood devious

tenants will live rent free during pending litigation); Editorial, Equity for Landlords Helps
Tenants Too, BOSTON HERALD Apr. 26, 1999.
93 See K.D. Lewis Enters. Corp., 445 So.2d. at 1035 (warning against bad faith ten-
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rent escrowing is essential in protecting landlords' interests because landlords' expenses continue to accrue during litigation. 94 Critics of the current system state that without a mandatory rent escrowing statute landlords
not only lose the money spent on the process of eviction but also rent lost
during litigation. 95 Advocates of mandatory rent escrowing believe the
current system hurts smaller landlords the most. 96 Further, proponents
argue that requiring tenants to pay rent into registry during pendency of
litigation does not require them to do anything more than they have already contracted to do when they agreed to the lease. 97 Finally, supporters
of the proposed bill believe it will restore the balance to the current summary process laws that largely favor tenants. 98
ants living rent free for framing legally sufficient pleading); Dameron, 431 A.2d at 583
(protecting landlords from hardships incurred during prolonged periods of litigation); Bell,
430 F.2d at 483 (reasoning escrowing requirement protects against the potential for dilatory
tactics in summary process cases). See generally G. EMIL WARD, Massachusetts LandlordTenant Practice: Law and Forms 116 (1996) (commenting rent escrowing would eliminate
incentive for tenants to drag out litigation). The author further explains that rent escrowing
would dissuade tenants from prolonging litigation by masking unwillingness to pay rent
with illegitimate code violations. Id.
94 See Lindsey, 405 U.S. at 72-73 (explaining landlord's expenses continue to accrue
whether rent is paid or not). See generally Editorial supra note 10 (explaining the almost
impossibility of recovering rent once court awards landlord possession); Lenore Schloming,
Op-Ed, Mom and Pop Landlords are at Risk in Bay State, THE BOSTON GLOBE, May 24,
1999, at Al 3 (citing effect of statute precludes landlord from recovering rent while incurring repair expenses and legal fees).
95 See Editorial, supra note 10 (articulating fact that some lawyers advise landlords
to pay tenants to leave rather than incur the costs of lengthy litigation and loss of rental
income); Lenore Schloming, Op-Ed, Mom and Pop Landlords are at Risk in Bay State, THE
BOSTON GLOBE, May 24, 1999, at AI 3 (citing results in summary process cases sometimes
deprive landlords of both rent and possession).
9 See Mandatory Escrowing of Withheld Rent: Hearing on H. 1399, H. 2366, H.
2718 Before House Judiciary Comm, 181st Gen. Ct., Reg. Sess. (Mass. 1999) (statement
by Massachusetts Ass'n of Realtors) (explaining current situation effects small, owneroccupied landlords who are hurt by litigation and wrongful rent withholding); Lenore
Schloming, Op-Ed, Mom and Pop Landlords are at Risk in Bay State, THE BOSTON GLOBE,
May 24, 1999, at A13.
97 See K.D. Lewis Enters. Corp., Inc., 445 So.2d. at 1035 (analogizing unreasonableness in failing to pay landlord during litigation is similar to not paying oil supplier for oil
during litigation); Dameron, 431 A.2d 580, 583 (D.C. Ct. App 1981); Javins v. First National Realty Corp. 428 F.2d 1071, 1083 (D.C. Ct. App 1970) cert. den'd, 400 U.S. 925
(1970); Bell, 430 F.2d at 482 (failing to absolve tenant of obligation to pay rent during
while maintaining possession during litigation). See generally G. EMIL WARD,
MASSACHUSETTS LANDLORD-TENANT PRACTICE: LAW AND FORMS 116 (1996) (requiring
escrow of rent accruing imposes no additional burdens on tenant to those tenant has already
agreed).
98 See supra note 55 (citing summary process laws); Bell, 430 F.2d at 482 (recog-
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In fact, many proponents argue that such a law works to protect
tenants in addition to landlords. 99 For example, in Washington D.C., courts
describe the mandatory escrowing requirement during summary process as
a protective order. 1°° Proponents argue that courts aptly have named rent
escrowing a protective order in this jurisdiction because it protects the
landlord from the disadvantages of foregoing rent during litigation.' 01
Further, this order protects tenants from forfeiture of their lease if they are
unable to pay past rent due upon successful conclusion of litigation. 10 2 In
Florida, courts upholding the mandatory rent escrowing statute cited the
dual benefits by suggesting that if the landlord prevails in a summary process suit, the landlord can recover rent accrued during litigation.' 03 In addition, if the tenant prevails under such a scheme, the tenant can use the
rent to satisfy his lease obligations.104
Tenant advocates and opponents, however, have a very pessimistic
view of mandatory rent escrowing during summary process.105 One of the
nizing landlord's loss of summary proceedings replaced by prolonged litigation). See generally Editorial, Equityfor Landlords Helps TenantsToo, BOSTON HERALD, Apr. 26, 1999
at 28.
99 See Javins,428 F.2d at 1083 n.67.
1oo Id. (recognizing for first time court's authority to require tenants to pay future
rent into court).
101See Dameron,431 A.2d at 583 n.4.
102See id.
103See

K.D. Lewis Enters. Corp., Inc, 445 So.2d at 1035. See generally G. EMIL

WARD, MASSACHUSETTS LANDLORD-TENANT PRACTICE: LAW AND FORMS 116 (1996) (not-

ing rent escrowing provides source of indemnification for landlords in summary process
cases).
104 See Lindsey, 405 U.S. at 71-72. The United States Supreme Court more succinctly cited how mandatory rent escrowing statutes protect both tenants and landlords
because the court believed it necessitates a speedy, peaceful, and judicially supervised
resolution to issues of possession. Id. Speedy adjudication, the court reasoned, is desirable
because it prevents landlords from suffering economic loss while protecting the tenant from
unwarranted harassment and dispossession of the premises. Id.
105 See Mandatory Escrowing of Withheld Rent: Hearing on H. 1399, H. 2366, H.
2718 Before House Judiciary Comm, 181st Gen. Ct., Reg. Sess. (Mass. 1999) (statement
by Greater Boston Legal Services) (citing unconstitutionality of bill); Mandatory Escrowing of Withheld Rent: Hearing on H.1399, H. 2366, H. 2718 Before House Judiciary
Comm., 181st Gen. Ct., Reg. Sess. (Mass. 1999) (statement by Southeastern Massachusetts
Legal Assistance Corporation) (explaining legislation enacting rent escrowing would undermine tenant's ability to contest summary process cases); Mandatory Escrowing of Withheld Rent: Hearing on H. 1399, H. 2366, H. 2718 Before House Judiciary Comm, 181st
Gen. Ct., Reg. Sess. (Mass. 1999) (statement by Cambridge and Somerville Legal Services)
(challenging the constitutionality, citing harm to tenants and disruption of current procedures mandatory rent escrowing will cause).
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major criticisms made by opponents of rent escrowing involves constitutional challenges on due process grounds." The crux of this argument is
premised upon the belief that tenants are deprived of property interests
without the opportunity to be heard for failing to pay the rent in escrow. 0 7
Opponents also argue that such an arrangement amounts to paying for your
day in court. ° 8 Another argument against mandatory rent escrowing is
that it requires tenants to pay to defend claims, but does not require landlords to pay when raising counterclaims.'°9 Opponents argue that this provides landlords with a strong tactical advantage in possessory proceedings. 0
In addition, opponents of mandatory rent escrowing contend that it
conflicts with the statutory scheme for code enforcement pursuant to
Chapter 239 § 8A.. and Chapter 111, § 127L1 12 and other rent withholdSee Lindsey, 405 U.S. at 56 (1972); KD. Lewis Enters. Corp., 445 So.2d at 1035;
Lucky Ned Pepper's Ltd.., 64 Md.App at 222, 494 A.2d at 947; Lang, 674 N.Y.S.2d at 906;
Dameron, 431 A.2d at 583; Bell, 430 F.2d at 482.
107See Lindsey, 405 U.S. at 64(citing notion that the rent escrow law would limit tri106

able issues and tenant's defenses); Lang, 674 N.Y.S.2d at 908 (introducing opinion that
statute violates due process by depriving tenants ight to hearing on defenses before payment); McQueen v. Lustine Realty Com., Inc., 547 A.2d 172, 177 (D.C. Ct. App. 1988)
(articulating notion that tenant's remedies are limited under rent escrow mechanism). Mandatory Escrowing of Withheld Rent: Hearing on H.1399, H. 2366, H. 2718 Before House
Judiciary Comm., 181st Gen. Ct., Reg. Sess. (Mass. 1999) (statement by Cambridge and
Somerville Legal Services) (asserting rent escrow law will tenants with meritorious defenses from presenting their case in court). Cambridge and Somerville Legal Services also
claimed that the rent escrow requirements prevents tenants from using other lawful protections. See generally Mohamad Bazzi, Judge Upholds Rent Escrow Law / Funds Held During Dispute, NEWSDAY, Nov. 17, 1998 at A29.
108 See Mandatory Escrowing of Withheld Rent: Hearing on H. 1399, H. 2366,
H.
2718 Before House Judiciary Comm., 181st Gen. Ct., Reg. Sess. (Mass. 1999) (statement
by Greater Boston Legal Services) (stating bills requiring tenants pay for justice are manifestly unconstitutional); Mandatory Escrowing of Withheld Rent: Hearing on H.1399, H.
2366, H. 2718 Before House Judiciary Comm., 181st Gen. Ct., Reg. Sess. (Mass. 1999)
(statement by Cambridge and Somerville Legal Services) (questioning constitutionality of
requiring tenants to pay for opportunity to defend claim). See generally Lenore Schloming,
Editorial, Put the Withheld Rent in Escrow, THE BOSTON GLOBE, June 25, 1999, at A22.
109 See Lang, 674 N.Y.S.2d at 911-12 (asserting courts treat tenants and landlords
differently because landlords must deposit money for judgment on counterclaims); Mandatory Escrowing of Withheld Rent: Hearing on H.1399, H. 2366, H. 2718 Before House
Judiciary Comm, 181st Gen. Ct., Reg. Sess. (Mass. 1999) (statement by Greater Boston
Legal Services) (suggesting one way system favors landlord by providing landlords, but not
tenants, with post-judgment security)
110See id.
"' See MASS. GEN. LAWS ch. 239, § 8A (1999) (allowing withholding of rent for
breaches of implied warranty of habitability).
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ing statutes. 113 Opponents argue that the rent withholding protections were
intended to force landlords into fixing and maintaining premises by either
paying a lower amount of rent each month (since premises in disrepair are
not worth the full contract value) or putting an economic burden on landlords by foregoing rent." 4 Tenant advocates argue that this will have
harmful consequences because it would limit tenants' ability to withhold
rent as a mechanism to force landlords to make repairs. 15 This, according
to opponents, would upset
the current balance of landlord-tenant rights
6
under the current law."
V. ANALYSIS
The Legislature should modify the laws governing the landlordtenant relationship in Massachusetts to more adequately protect the interests of landlords. Since many summary process cases in Massachusetts are
brought for the nonpayment of rent, slight modifications in the mechanism
by which tenants defend against these actions would assist in restoring
balance in the existing law that favors tenants."17 Under the current sys
tem, tenants who fail to pay rent in bad faith can contact a housing inspector, get minor code violations cited, and then legally withhold rent
until the violations are repaired or they are evicted." 8 As a result of this
112See MASS. GEN. LAWS

ch. 111, § 127L (1999) (authorizing tenants to make re-

pairs and deduct cost from rent owed).
113See Mandatory Escrowing of Withheld Rent: Hearing on H.1399, H. 2366, H.
2718 Before House JudiciaryComm., 18 1st Gen. Ct., Reg Sess. (Mass. 1999) (statement by
Greater Boston Legal Services).
114 See id.
115See Mandatory Escrowing of Withheld Rent: Hearing on H.1399, H. 2366, H.
2718 Before House Judiciary Comm., 18 1st Gen. Ct.. Reg. Sess. (Mass. 1999) (statement
by Cambridge and Somerville Legal Services).
116See Mandatory Escrowing of Withheld Rent: Hearing on H.1399, H. 2366, H.
2718 Before House Judiciary Comm., 18 1st Gen. Ct., Reg. Sess. (Mass. 1999) (statement
by Cambridge and Somerville Legal Services). But see Mandatory Escrowing of Withheld
Rent: Hearing on H.1399, H. 2366, H. 2718 Before House Judiciary Comm., 181st Gen.
Ct. (Mass. 1999) (statement by Massachusetts Ass'n of Realtors) (explaining even with
modifications in law, landlords still must not allow premises to fall into disrepair). Proponents of the bill argue that in states where escrowing rent is mandatory, tenants and landlords have found that landlords still keep premises in good condition for fear that they will
lose the escrowed rent. Id.
117See supra note 17 and 46 and accompanying text.
118 See supra note 4 (outlining process by which tenants can withhold rent and explaining effects of statute).
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abuse of the laws, landlords suffer from loss of rental income, extensive
repairs, obstinate tenants, and often high legal bills. 1 9 While larger landlords can absorb these expenses, this deceptive technique hurts smaller,
owner-occupied landlords the most. 120 A minor change in the rent withholding statute, a protection that was removed in 1975 and ruled to be constitutional by the Supreme Court in 1972, has the possibility of dissuading
frivolous defenses by removing the abuse the current system allows.121
A. Dissuading FrivolousDefenses and ProlongedLitigation
The bills introduced in the Massachusetts Legislature, similar to
those in effect in California, Florida, Georgia, Hawaii, New York, and
Washington, would require tenants to pay accruing rent into the court in
order to maintain possession and assert defenses in summary process
cases. 122 The essence of these bills aims at curbing the potential for abuse
under the current system, which seemingly rewards tenants for bad faith
defenses and delays. 123 By requiring tenants to pay accruing rent into the
court during litigation, tenants would no longer be able to remain on the
premises rent-free. 124 This would dissuade bad faith tenants from raising
unmerited code violation defenses in order to avoid paying rent.1 25 The
incentive for prolonging litigation during summary process would also be
thwarted because the tenant's defenses would be premised upon them
paying rent into a court registry. 126 Under such a scheme, the tenant would
not be burdened by any additional requirements in and above those already
contracted. 127 Since tenants are obliged to pay rent during their stay pur'9See supra note 94 and accompanying text.
120 See

id.

121See supra note 16, 89, and 90 (explaining benefits of rent escrowing statute and
listing bills filed by legislators to enact such a statute).
122 See supra note 55 (listing various forms of mandatory rent escrowing
laws in
other jurisdictions).
123See supra note 11 and 90 and accompanying text (citing text of proposed bill and
reason for enacting such legislation).
124See K.D. Lewis Enters. Corp., 445 So.2d. at 1035 (warning against bad faith tenants living rent free for framing legally sufficient pleading); Dameron, 431 A.2d at 583
(protecting landlords from hardships incurred during prolonged periods of litigation); Bell,
430 F.2d at 483 (reasoning escrowing requirement protects against the potential for dilatory
tactics in summary process cases).
125
126

See id.
See id.

127See

K.D. Lewis Enters. Corp., Inc., 445 So.2d. at 1035 (analogizing unreasonableness in failing to pay landlord during litigation is similar to not paying oil supplier for
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suant to their leases, it naturally follows that this obligation should continue even during a period of litigation.
B. ProtectingLandlords in a Tenant Friendly System

In Massachusetts, current laws provide tenants with a plethora of
28
protections and defenses which preserve and protect tenant's interests.
The expansion of these laws, as they have developed over the years, has
been largely at the landlord's expense. While many critics have little
sympathy for big corporate landlords, the current system hurts the smaller,
owner-occupied landlords the most.1 29 When tenants fail to pay rent and
then seek protection behind the rent withholding statute, the landlord's
expenses continue to accrue while they seek legal redress in the form of
summary process. 30 By the time the courts resolve the issue, landlords
often face lost rental income as well as legal bills.131 This system is especially unfair if a tenant raises the rent withholding defense in bad faith.
The mandatory rent escrowing bill, if enacted, would provide landlords
with a much needed safeguard against such ill-founded cases. 132 While
legitimate defenses to eviction do exist based upon code violations, the
mandatory rent escrowing requirement would indemnify landlords against
defenses that courts ultimately deem as frivolous. 133 Critics argue that it is
oil during litigation); Dameron, 431 A.2d 580, 583 (D.C. Ct. App 1981); Javins, 428 F.2d
at 1083; Bell, 430 F.2d at 482 (failing to absolve tenant of obligation to pay rent during
while maintaining possession during litigation).
128See supra notes 36, 37, and 41 (outlining the judicial and statutory protections afforded to tenants in Massachusetts).
29 See Editorial, supra note 95 (explaining harmful effects of current law on small
landlords).
130 See

Lindsey, 405 U.S. at 72-73 (explaining landlord's expenses continue to accrue

whether rent is paid or not). See generally Editorial supra note 10 (explaining the almost
impossibility of recovering rent once court awards landlord possession); Lenore Schloming,
Op-Ed, Mom and Pop Landlords are at Risk in Bay State, THE BOSTON GLOBE, May 24,
1999, at A13 (citing effect of statute precludes landlord from recovering rent while incurring repair expenses and legal fees).
131See

id.

132See K.D. Lewis Enters. Corp., 445 So.2d. at 1035 (warning against bad faith ten-

ants living rent free for framing legally sufficient pleading); Dameron, 431 A.2d at 583
(protecting landlords from hardships incurred during prolonged periods of litigation); Bell,
430 F.2d at 483 (reasoning escrowing requirement protects against the potential for dilatory
tactics in summary process cases). See generally G. EMIL WARD, Massachusetts LandlordTenant Practice: Law and Forms 116 (1996) (commenting rent escrowing would eliminate
incentive for tenants to drag out litigation).
133See K.D. Lewis Enters. Corp., Inc, 445 So.2d at 1035. See generally G. EMIL
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unfair to provide the landlord and not the tenant with security in summary
process cases. 134 The law, however, benefits both sides by indemnifying
landlords from bad faith defenses while providing tenants with a pool 1of
35
money in which tenants can pay back rent should they lose their case.
In addition, rent escrowing also would prevent36landlords from interfering
with their right of possession during litigation.
C. Protecting Tenant's Legal Defenses

Tenant advocates argue that passage of a mandatory rent escrowing
bill would disrupt the current system and preclude tenants from enforcing
statutory protections aimed at forcing landlords into maintaining habitable
premises. 137 This argument is flawed however, because landlords would
still have every incentive under the statute to maintain habitable
premises. 138 Landlords can still face a loss of rental income should the
court determine that the defects complained of warrant a withholding of
rent. On the other hand, if tenants have a meritorious case for withholding
rent, then even a change in the law will still allow them to enact their
statutory protections and prevail on their claim. The only difference is that
the change requiring mandatory rent escrowing would provide landlords
39
with security should the tenant effectuate a deleterious defense. 1

WARD,MASSACHUSETTS LANDLORD-TENANT PRACTICE: LAW AND FORMS 116 (1996) (noting rent escrowing provides source of indemnification for landlords in summary process
cases).
"' See Lang, 674 N.Y.S.2d at 911-12 (asserting courts treat tenants and landlords

differently because landlords must deposit money for judgment on counterclaims); Mandatory Escrowing of Withheld Rent: Hearing on H.1399, H. 2366, H. 2718 Before House
Judiciary Comm., 181st Gen. Ct., Reg. Sess. (Mass. 1999) (statement by Greater Boston
Legal Services) (suggesting one way system favors landlord by providing landlords, but not
tenants, with post-judgment security)
135See K.D. Lewis Enters. Corp., Inc, 445 So.2d at 1035. See generally G. EMIL
WARD, MASSACHUSETTS LANDLORD-TENANT PRACTICE: LAW AND FORMS 116 (1996) (noting rent escrowing provides source of indemnification for landlords in summary process
cases)
136
See Dameron, 431 A.2d at 583 n.4.
137
See Hearings, supra note 113 and accompanying text (statement by Greater Boston Legal Services).
138Mandatory Escrowing of Withheld Rent: Hearing on 11.1399, H. 2366, H. 2718
Before House Judiciary Comm., 181st Gen. Ct., Reg. Sess. (Mass. 1999) (statement by the
Massachusetts Ass'n of Realtors) (explaining even with modifications in law, landlords still
must not allow premises to fall into disrepair).
139See Ward, supra note 93.
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D. Constitutionalityand Due Process
Much of the criticism and challenges to mandatory rent escrowing
14°
laws in other jurisdictions involve the constitutionality of such laws.
While the Supreme Court of the United States has upheld the general
mechanism for rent escrowing, other courts have issued caveats under such
a scheme.14 1 The courts have focused such warnings towards protecting
property interests in the absence of a hearing.142 In certain states, courts
award possession immediately upon the tenant's failure to pay rent into the
court on the date provided without the benefits of a hearing involving the
rent in dispute. 143 Such an arrangement seems harsh in light of due process requirements that both the state and federal constitution impose. Constitutional challenges, however, could be avoided if the courts held a brief
hearing to determine a fair amount to escrow in each case. The court
would thus provide the tenant with an opportunity to contest the amount to
be paid and, upon payment, still entitle him to raise any defense otherwise
provided by law at a later date.
Critics also complain that mandatory rent escrowing subverts due
process because it amounts to a tenant paying for his day in court.144 The
Supreme Court of the United States, however, failed to accept this contention. 45 In commenting on the Oregon law which required tenants to pay
rent into court in order to be granted a continuance, the Supreme Court
ruled that such a requirement was neither oppressive nor irrational.'46 In
addition, the requirement places no additional burdens on the tenant to

See Lindsey, 405 U.S. at 56 (1972); KD. Lewis Enters. Corp., 445 So.2d at 1035;
Lucky Ned Pepper'sLtd.., 64 Md.App at 222, 494 A.2d at 947; Lang, 674 N.Y.S.2d at 906;
Dameron,431 A.2d at 583; Bell, 430 F.2d at 482.
140

141 See

Lucky Ned Peppers Ltd., 64 Md.App. at 238, 494 A.2d at 955 (warning

against requiring tenants to pay past rent due).

142
See id. (explaining necessity of conducting hearing to determine amount of rent

tenant should pay into court registry).
143See HAW. REV. STAT ANN. § 666-21(b) (West 1998) (issuing immediate writ for
possession while preserving tenant's right to dispute grounds for nonpayment of rent);
WASH. REV. CODE ANN. § 59.18.375(3) (West 1999) (issuing immediate writ for possession
while not affecting tenant's right to contest amount of rent due).
144See Hearings, supra note 108 (statement by Cambridge and Somerville Legal
Services).
145
See Lindsey, 405 U.S. at 65-66 (rejecting argument that landlord denied tenants
due process when he did not suspend rental payments during litigation).
146 See id. at 65-66 (rejecting argument that landlord denied tenants due process
when he did not suspend rental payments during litigation).
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those otherwise already agreed upon in the lease. 47 Also, since the law
allows tenants in pending summary process cases to remain on the premises, it only seems fair to require them to pay for their stay should they
eventually lose in court. The mandatory rent escrow account would indirectly provide landlords with a pool of money to compensate them for their
housing related expenses incurred during litigation should the court find
the tenant has raised a deleterious claim.
VI. CONCLUSION
The current landlord-tenant laws in Massachusetts are unfairly tenant friendly and, in certain instances, prone to abuse. Savvy tenants have
used one such law, the Rent Withholding Statute, to live rent-free during
litigation. Under the current system, tenants who fail to pay rent can call a
housing inspector after receiving an eviction notice, get the inspector to
cite minor code violations, and then legally withhold rent. Such legalized
abuse asserted in bad faith requires landlords to face prolonged litigation
to evict tenants who never had a legitimate defense in the first place. As a
result, even if the landlord is successful in regaining possession of the
premises, he or she is unlikely to recover back rent after evicting the tenant. Such an arrangement hits smaller, owner occupied landlords the hardest because they must absorb the costs of litigation without the benefit of
rental income. In response, several Representatives have introduced bills
in Massachusetts, which would provide landlords with protections from
bad faith defenses to evictions. The bills would reintroduce language deleted from law by requiring tenants to place accruing rent into the court
registry in order to effectuate defenses to summary process. Such a requirement would eliminate fraudulent claims by removing the incentives
to raise bad faith defenses, protect tenant and landlord interests during
summary process, and fairly tilt the pendulum back towards the landlords'
interests in Massachusetts. In light of these benefits, the Legislature would
be wise in adopting such a laudable piece of legislation.
48
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147 See

Ward, supra note 97 and accompanying text.

148 This note is dedicated to my late father, Victor M. Ferragamo, Jr., who will al-

ways serve as the inspiration in my life.

